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DISPUTE RESOLUTION 
PROGRAMS: DESIGN 

CONSIDERATIONS AND 
ALTERNATIVES

Diane M. Pfadenhauer, SPHR, Esq.

INTRODUCTION

Alternative dispute resolution pro-
grams became recognized in the
workplace decades ago as union-
ized employers adopted formalized
grievance systems, culminating in
arbitration. Moving forward near-
ly a century later, employers have
adopted a myriad of programs and
practices that can be categorized as
alternative dispute resolution pro-
grams. The reality, however, is
that these initiatives are far from
“alternative.” Proactive organiza-
tions have recognized the benefits
of such programs, and they typi-
cally exist in some form in almost
every organization.

The general purpose of dispute
resolution (DR) programs is to
provide employees with a fair and
private forum to resolve internal
workplace disputes. At fist glance,
it is believed that organizations
typically adopt such programs to
avoid the costs of litigation. It is
not at all uncommon for defense
costs for a typical discrimination
claim to exceed $150,000. A DR
program relieves the employer of
the potential for large defense
costs. In order for such a program
to be truly effective, however, em-
ployers must focus not only on the
traditional endgame—privacy and
costs savings—but also on the es-
tablishment of a fair and equitable
system that is perceived as such by
employees.

The purpose of this article is to
discuss the use of DR programs by
non-union, private-sector em-
ployers and to provide practical
guidance to ensure that the pro-
grams implemented both achieve
organizational objectives and meet
the needs of employees. It is pre-
sumed that the reader is well ac-
quainted with the various options
ranging from negotiation to vari-

ous forms of mediation and arbi-
tration and has decided that the
implementation of such a program
is in the best interests of the orga-
nization. The goal is to provide
the reader with guidance on en-
suring that the persons responsible
for spearheading the program
consider important elements so
that it can be implemented with-
out the organization falling into
the invariable traps that will tempt
it along the way.

DISPUTE RESOLUTION 
METHODS
Many organizations lack formal
processes for DR. That notwith-
standing, many have adopted in-
formal, ad hoc methods that serve
an adequate purpose of prevent-
ing disputes from escalating into
costly and disruptive challenges
for both the organization and em-
ployees. Typically, however, DR
methods can be classified in three
general areas. The first, ad hoc
methods, relates to informal pro-
cesses adopted by organizations.
These tend to evolve over time
and are significantly influenced by
the culture of the organization or
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some key individuals. For exam-
ple, a human resources profes-
sional with strong conflict resolu-
tion skills may be known as the
“go to” person to resolve intra-
company disputes. While the role
of this individual may not be for-
malized into policy, he or she may
possess the unique skills to have a
significant impact on the preven-
tion of litigation, employee satis-
faction, and the reduction of
workplace disruptions. Many or-
ganizations have such persons on
board by chance. The proactive
organization will recognize this
and utilize that individual.

The second area relates to for-
mal policies and procedures that
require compliance on the part of
employees and the organization.
These include following a chain of
command in the case of specific
disputes, assigning roles that vari-
ous internal parties may play in
terms of dispute resolution, and
taking subsequent remedial ac-
tions. Notwithstanding the intro-
duction of a level of formality,
much of the success of these pro-
grams is contingent upon the play-
ers involved, their individual skills,
and the environment in which
they operate.

The third area relates to the de-
velopment and implementation of
systems which are designed to be
voluntary in nature, are generally a
condition of employment, and
may often use outside parties, such
as investigators, mediators, arbitra-
tors, or ombuds professionals to as-
sist in either fact finding or render-
ing decisions. Typically the most
formalized of programs, these are
embodied in sophisticated policies,
often involve the use of an alterna-
tive forum for resolving legal dis-
putes, and have results that are
usually intended to be legally
binding on the parties.

BENEFITS OF EFFECTIVE 
DISPUTE RESOLUTION 
PROGRAMS

The most effective dispute resolu-
tion program is one that preempts
the spiraling nature of disputes
gone wild. But, such a program re-
quires that appropriate steps be in
place in place long before the
threat of litigation surfaces. Merely
implementing a mandatory arbi-
tration policy is not a dispute reso-
lution program. While there are
many benefits to such programs,
the real savings is in the programs
that provide for early intervention
and prevent conflict from occur-
ring or, in effect, nip it in the bud.

Maintaining Good Will 
Between the Parties

The DR program which focuses
beyond legal compliance will ulti-
mately promote and maintain
good will between the parties by
promoting and fostering commu-
nication and preventing or reduc-
ing conflict early on. In addition,
others in the workplace will judge
the adequacy of the program on
their own perception of its fair-
ness. One that is viewed as objec-
tive and fair will more likely be
embraced by not only employees,
but management as well. In addi-
tion, the presence of an outsider in
the dispute resolution process who
assumes an adversarial posture
may, at times, may not be acting in
the interest of promoting an ongo-
ing, productive relationship be-
tween the parties. This may result
not only in the predicted costs of
litigation, but the loss of valuable
skills in employees that the em-
ployer has invested heavily in.
Thus, to promote a system that
discourages employees from seek-
ing outside intervention will help
to maintain good will.

Reduction in Litigation and 
Related Costs

DR programs have been proven to
reduce ultimately the overall cost
of litigation faced by an organiza-
tion. Some organizations have
seen an 80% drop in employment-
related lawsuits as a result of the
implementation of ADR pro-
grams.1 In addition, the resolution
of a dispute through arbitration is
typically final, once and for all, due
to the limited instances where an
arbitration decision can be over-
turned. A reduction in litigation
does not, however, necessarily
correlate with increased employee
satisfaction, nor does it mean that
organizational conflicts are in fact
resolved at all. While reduction in
litigation is clearly one benefit,
there are others that focus on the
softer elements of interpersonal
conflict as well as other measurable
outcomes.

Minimization of Workplace 
Disruption and Speed in the 
Resolution of Disputes

Generally, it takes parties twice as
long to litigate a case than to arbi-
trate one. According to one recent
study, the average employment
discrimination case in litigation
was resolved in about 680 days,
while the average arbitration case
took about 260 days.2 While any
conflict is proceeding through the
steps of a DR program, there con-
tinues to be a cloud of disruption
over the workplace. Employees
are discussing the case, manage-
ment is periodically asked to work
on preparing the employer’s de-
fense, and the workplace contin-
ues to feels the tension of the on-
going dispute. Thus, the sooner it
is resolved, the better.

Privacy

DR programs can be appropriate
for employers who are sensitive to
pubic scrutiny. In fact, this is one
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of the most often cited criticisms of
such programs. Those who believe
that justice is better served when
the public is aware of the employ-
er’s misdeeds take the position that
the lack of publicity serves to per-
petuate discrimination or mistreat-
ment of employees. Notwith-
standing this seemingly pro-
employee view, there are many
employees who do not pursue
matters against their employers out
of a concern for negative publicity
or fear of developing a reputation
in the industry as a problem em-
ployee. For these individuals, the
element of privacy is desirable.

Flexibility—Process and 
Remedies

For every organization, there can
be a variation in design and man-
agement of a DR program. While
there are hard and fast rules which
have emerged through case law
and EEOC guidance, each organi-
zation’s culture is as unique as its
people. As a result, organizations
have a tremendous amount of flex-
ibility in implementing proactive
systems that are designed to mini-
mize disputes, speed their resolu-
tion, and minimize expenses, long
before the litigators become in-
volved.

Enforceability

The enforceability of workplace
DR programs typically hinges on
several factors. One often cited is
the lack of equal bargaining power
between employers and employ-
ees. The employer typically drafts
the policy, and the employees are
asked to take it or leave it. There-
fore, it is likely that employees will
want to challenge a program that
seemingly takes away their rights,
and such challenges will focus on
the fairness of the system. It is well
known, however, that as a result of
the Gilmer3 decision, the arbitra-

tion of a workplace dispute is not a
process that takes away an employ-
ee’s rights, but rather serves as an
alternative, yet equivalent, forum
for resolving the matter. There-
fore, when the program is viewed
as being designed and administered
in a manner that leans in favor of
management, courts may refuse to
compel arbitration.

Generally, the enforceability of
a mandatory arbitration provision
hinges on a variety of issues. These
include voluntary consent by the
employee, the employee’s right to
representation, the availability of
neutral decision makers, the avail-
ability of statutorily protected
remedies such as attorney’s fees,
the costs to be borne by the em-
ployee, access to relevant informa-
tion and evidence, and limited re-
view of a final and binding arbitra-
tion award.

Focus on Resolution of the 
Dispute, Not Winning at 
Litigation

DR programs are most effective
when they are used to resolve con-
flicts long before the threat of liti-
gation. Thus, the design of the
program is critical to its success. A
variety of studies have demonstrat-
ed time and again that the most ef-
fective programs are those that fo-
cus not only on legal compliance
and litigation avoidance, but also
focus on fairness.4 In addition, or-
ganizational support and the avail-
ability of professional resources to
assist employees will promote this
goal. Some of the systems charac-
teristics that are important in-
clude:5

❚ Availability of expert re-
sources to aid employees in
the processing of their griev-
ances

❚ Level of input employees
have into the process

❚ Impartiality or degree of in-
dependence from manage-
ment of the person making
the actual decision

❚ Timeliness and speed of the
process

❚ Consistency with which
complaints are resolved

❚ Degree of top management
and line management sup-
port of the program

❚ Extent to which the process
fits the organizational culture

POLICY CONSIDERATIONS

Having asserted that the most ef-
fective DR programs begin long
before lawyers become involved,
the following are the steps that an
organization should consider
when designing a program. Ideal-
ly, the organization will work
closely with its employment law-
yer in the development of a policy.
However, it is incumbent on man-
agement to make policy decisions
for the organization that can ulti-
mately increase the overall effec-
tiveness of the program.

At the outset, it is recommend-
ed that a task force be created to
explore the viability of a DR pro-
gram for the organization. On the
task force should be representative
stakeholders throughout the orga-
nization, legal representation, hu-
man resources, and operations
management.

1. The Business and Human 
Resources Strategy

Every policy in an organization
must embody the organization’s
overall mission and strategy. These
influence the availability of inter-
nal resources to devote to DR
programs. Organizations typically
manage their employees like they
manage their business. Thus, orga-
nizations in cut-throat, highly
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competitive industries typically
manage their employees the same
way, unless conscious effort is
made to define how employees are
to be treated. Any organization
considering conflict resolution and
DR programs must first ensure
that they will dovetail with the
business environment in which
they operate.

Consistent with the business
and human resources strategy is
the need to have preliminary dis-
cussions regarding the ultimate
goal(s) of the program. What are
the end results the organization
wishes to achieve by endeavoring
to implement such a program and
how will it measure its success?

2. Understand How Disputes 
Are Resolved in the 
Organization

Every organization has a current
“system” for resolving disputes.
These are seen in every handbook
which mentions an “open door”
policy. Notwithstanding this lan-
guage in the handbook, each orga-
nization has a way of resolving dis-
putes. These range from autocratic
decision-making by a high-level
executive to democratic systems
which seek input, either formally
or informally, from key stakehold-
ers. Any DR program must be de-
signed in a way that will work in
concert with existing systems or
replace, in a planned and concert-
ed way, the existing system. In ad-
dition, the task force should re-
view the following policies to
begin the process of determining
how a DR program will work
with existing policies:

❚ Grievance procedures

❚ Open-door policies

❚ EEO / harassment policies

❚ Code of conduct / ethics

❚ Discipline / discharge

❚ Privacy

❚ Workplace violence

❚ Technology

❚ Workplace searches

❚ Performance appraisal / 
management

For each of these policies the task
force should also have a clear un-
derstanding of the roles and re-
sponsibilities of management and
employees under each policy. In
addition, review the guidelines ar-
ticulated under each of these poli-
cies with respect to the specific
steps that management will take in
the event of an alleged violation or
complaint under the policy.

3. What Types of Disputes Will 
be Covered?

The task force should carefully
evaluate the types of disputes that
will be addressed through the pro-
gram. Are there certain disputes
that will be handled outside of the
DR system? In order to effectively
make this determination, the task
force should evaluate conflict,
claim, and any other dispute histo-
ry. What types of employee com-
plaints have been lodged? What
kinds of complaints became legal
complaints? What costs have been
incurred? What is the nature of
these complaints? Frequency? In-
clude any other metrics that the
task force feels are relevant and
helpful to making their recom-
mendations.

4. Organization Culture, 
Hierarchy, Decision-Making 
and Politics

How does the “open-door” policy
really work? Is it merely a state-
ment in the handbook or is it a
policy truly embedded in the cor-
porate culture? Is the organiza-
tion’s culture formal or informal?
Are its processes structured or un-

structured? Are management and
decision-making decentralized or
centralized? Does local manage-
ment operate independently on
certain issues? Are there important
stakeholders who can influence
the treatment of employees who
are not in the normal corporate hi-
erarchy? An organization that is
unwilling to fully adhere to the
process or is willing to circumvent
its own process should not consid-
er such a program.

Organizational culture also in-
fluences communication patterns.
How much information at the
close of and during the DR pro-
cess is the organization willing to
share and with whom? Communi-
cation itself can often be the cor-
nerstone of success and needs to be
ongoing and continuous.

5. Due Process

Organizational research clearly
demonstrates that the most effec-
tive DR programs are those that
promote fairness and objectivity.
Often, employees are less con-
cerned about the outcome than
they are about the process itself.
Thus, if employees view the pro-
cess as one that is fair and equita-
ble, they are less likely to doubt it
or ultimately challenge its findings.
The following are some suggested
concepts to discuss when design-
ing a DR program:

❚ Are the individuals who are
charged with administering
the program properly
trained?

❚ Are the individuals charged
with administering the pro-
gram trustworthy?

❚ Is the outcome of the process
clearly explained to the com-
plainant?

❚ Is there an appeal mechanism
that is administered consis-
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tently and fairly and more
than merely a “rubber
stamp” for management?

❚ Are delineated timelines re-
alistic and followed consis-
tently?

❚ Are employees involved in
the administration of the sys-
tem?

❚ How impartial or indepen-
dent of management is the
fact finder in any investiga-
tion or review of a com-
plaint?

❚ How impartial or indepen-
dent of management is any
decision-maker?

❚ Does the process itself fit
within the organization’s
culture?

❚ Does top management sup-
port the program, or does it
exercise discretion to resolve
matters outside of the pro-
gram in a seemingly arbitrary
manner?

Legal standards of compliance for
DR programs do not necessarily
effectively address all of these due
process issues. The gap between
passing legal muster and one that
addresses these due process issues is
often the hallmark of a successful
program versus a merely adequate
program.

6. The Earlier the Intervention, 
the Better

DR programs that provide for a
forum to resolve differences early
on are more likely to reduce the
instances where employees seek
outside help to resolve their issues.
Often, communication, failure to
provide feedback, and personality
conflicts can escalate into danger-
ous, embarrassing and costly con-
flicts for the organization. They
often do not start out as lawsuit

material but quickly develop into
one. Quite frankly, the success of
any DR program is sometimes best
measured not by what happens in
ensuing litigation or arbitration,
but by what happens to resolve
disputes before they ever get there.

7. Training of Management, 
Employees, and Administrators
Both employees and management
will need to be trained in a variety
of areas for any DR program to be
successful. Specifically, managers
must be skilled at: a) communicat-
ing and providing constructive
feedback; b) evaluating perfor-
mance; and c) resolving workplace
conflicts. In addition, they must be
trained on all of the company’s
policies that deal with perfor-
mance and behavior so that they
understand their roles and obliga-
tions, the obligations of employ-
ees, and their level of authority.

Employees need to be trained
regarding the DR process so that
they understand the types of issues
which it covers. In addition, those
responsible for administering the
program need advanced training.

8. Structure of the Agreement, 
Consideration
When introducing a DR program
for the first time, employers must
consider the legal requirements re-
garding the possibility of the need
for additional consideration to be
provided to the employee in ex-
change for the employee agreeing
to resolve his or her dispute
through an alternative forum to
litigation. Courts have found
agreements to resolve disputes
through mandatory arbitration vi-
able when found in handbooks,
employment applications, offer
letters, and other such documents.6

Obviously an employer will want
to ensure that its process includes a
signed employee acknowledge-
ment, training or other communi-

cation to ensure the policy is un-
derstood, and ample time is
provided for employees to review
the materials.

9. Fear of Reprisal

No DR program can be effective if
the style and culture of the organi-
zation dissuades employees from
utilizing it out of fear of reprisal.
Just as an open-door policy that is
really a sham does nothing other
than to take space in the hand-
book, so too does the DR policy
that employees are afraid to use.

10. Use of Neutrals: Fact 
Finding and Decision Making

The American Arbitration Associ-
ation has established clear guide-
lines regarding the qualification of
arbitrators used to render a deci-
sion in the employment context.
Specifically, the arbitrator must be
knowledgeable of employment
law, have no personal or financial
interest in the results of the pro-
ceedings, and have no relation to
the underlying dispute or to the
parties or their counsel that would
create the appearance of bias.7

While this rule is applicable to an
arbitrator selected to resolve a dis-
pute, it also sheds light on the need
for neutral and objective parties to
be involved in fact finding and in-
vestigating the nature of the em-
ployee’s complaint. In any conflict
where the investigator or fact find-
er is also the one who recom-
mends discipline and then serves as
judge and jury, objectivity is al-
most always questioned.

11. Cost Sharing

Related to the issue of fairness and
objectivity is the concept of fee or
cost sharing. An employee re-
quired to utilize arbitration to re-
solve his dispute with his employer
often questions the neutrality of
any outside expert (fact finder or
arbitrator) who is paid by the em-
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ployer. Viewed as a hired gun, the
employee tends to question his or
her objectivity. Notwithstanding
this concern, an alternative view
asserts that should an employer
consider cost sharing with the em-
ployee, it must do so in a way so as
to avoid making the process cost
prohibitive for the employee.
From the perspective of fairness, it
is likely that the employer will
need to explain the policy on cost
sharing to employees. This deci-
sion will ultimately be a balance of
what is legally required and what is
perceived by employees as still
promoting a fair resolution of the
conflict.

12. How Will Program Results 
Be Measured?

All programs adopted by an orga-
nization must be evaluated for
their effectiveness: did they pro-
duce the results that were desired?
In addition, they must be evaluat-
ed on a cost-benefit basis as well.
Did the outcome more than offset
the costs (real and opportunity
costs) of implementing the pro-
gram? At the outset, it is important
for the organization to consider
how it will define the program’s
success and how it will measure it.
In determining the program’s suc-
cess, the organization must look
beyond the legal issues and evalu-
ate the strategic implications such
as the effect on organizational per-

formance, workforce effectiveness,
workplace satisfaction, etc.

Since each organization is
unique, it is imperative for each to
develop their own metrics to eval-
uate the program’s effectiveness.
Following the measurement of the
effectiveness of the program, it is
important to then make the appro-
priate changes necessary to im-
prove upon the foundations al-
ready in place.

CONCLUSION

Dispute resolution programs have
evolved over the decades into
practices within organizations that
are far from “alternative”: they are
now mainstream. Their organiza-
tional benefits have been proven
time and again, and their existence
has long since passed legal muster.
Every organization that truly wish-
es to achieve the maximum bene-
fits of a DR program must evaluate
the myriad of issues unique to itself
in order to design a program that
will serve it well over the long
haul. While DR programs are of-
ten considered novel or popular,
they cannot be implemented ef-
fectively with a boilerplate ap-
proach. By considering the issues
discussed here, an employer will
have the opportunity to imple-
ment a program that is trusted,
perceived as fair, and reduces dis-
ruption and conflict in the organi-

zation. Ultimately, this will enable
the organization to increase the ef-
fectiveness of its workforce in the
long term.
■
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